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1. Introduction 

To refer any groups as a community, whether its members were conscious or not, 
at least the elements that characterize the community must be in existence. Some 
components may be formed naturally in everyday life through the years, and others may 
be formed artificially under certain rituals. For example, referring Koreans as 'white 
people' is a component derived from a daily practice that people like to wear white 
clothes. Also, referring them as 'bear's offspring' is intentionally formed based on 
totemism to strengthen the national identity against Mongolian intrusion in Koryo 
dynasty. 

Today, most modern states advocating democracy form the national identity based 
on social consensus of a nation and specify it in a written Constitution. It can be 
understood in the context of the Constitution of the Republic of Korea. Recently, it is in 
progress to discuss amending the Constitution operated stably from 1987 and accepting 
new constitutional needs. In addition, discussion on the national identity based on an 
unwritten Constitution is progressed actively. The constitutional dispute over 'the 
Special Act on the Construction of the New Administrative Capital' means whether the 
fact that Seoul is the capital of Korea can be one of the components that form the 
political, economic, social, and cultural community.  

The constitutional court ruled that "The capital is the place which has core 
government agencies, performs political and administrative functions, and symbolizes 
the nation", clarifying that "the location of constitutional institutions, especially the 
president and the national assembly, is one of the essential constitutional matters that 
reveal the national identity". 

Accelerating a recent discussion on the national identity implies a change of social 
members themselves. The proliferation of migrant workers, marriage immigrants, and 
free movement of locals and overseas citizens makes a new culture flow into the nation 
and raises a question of the national identity. That is a question of integration in a 
multicultural society. 

In constitutional law, the integration means, at least, that the members of a State 
live under a same Constitution as a basic norm of the community. In a globalization era, 
most society became multicultural, in which the members and the activities of the 
community are broadly open to the other communities. According to the Ministry of 
Justice, total passengers were 35,206,504 in 2009 in Korea (19,586,995 Nationals and 
15,619,509 Foreigners).1 And, there were 1,180,598 foreign residents(March 31, 2010 
current), including 68,158 foreign students, 134,841 marriage migrants(17,427 men and 
                                                 
1 Cf. http://www.moj.go.kr/HP/COM/bbs_03/ListShowData.do.  
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117,414 women), 517,963 foreign workers, 178,163 illegal residents, etc. They are from 
China(48%), U.S.(11%), Vietnam(8%), Philippines(4%), Japan(4%), Thailand(3.4%), 
Mongolia(2.6%), Indonesia(2.4%), etc.2 These statistics show well that the human 
exchanges were not unilateral but multilateral.  

This paper studies how we can accept a multicultural society constitutionally and 
embody it based on the administrative law. Moreover, this paper studies the extent of 
openness based on the current legislation of a multicultural society. 

2. Enlarged Opportunities To Be A Citizen 

A. Problems on the Nationality 

In terms of the nationality, Korea has traditionally kept the principle of jus 
sanguinis, especially, the paternal lineage. The children of foreigner-father and national-
mother could not automatically, by their birth, get Korean nationality. However, the 
maternal lineage is actually allowed by amending the Nationality Act in 1997. And the 
naturalization procedures for the foreign spouses of Korean national were simplified. 

However, the dual citizenship is not allowed in Korea. Recently, overseas 
residents, especially, who have the citizenship in North America, asked for the dual 
citizenship. In the end of a long discussion, Korean Government decided to keep one 
nationality policy but to give a chance to dual national to choose one national instead of 
automatic loss of Korean nationality, if dual national does not abandon foreign 
nationality in 6 months.3 

The European Convention on Nationality in1997, in which having a dual 
nationality is declared as a individual right and the legal status of dual national is 
enhanced,4 could be a good guide to the study of dual nationality. 

                                                 
2 http://www.moj.go.kr/HP/TIMM/imm_06/imm_2010_03.jsp 
3 Article 12 (Obligation of Dual National to Choose One Nationality) 

   

(1) A person who has nationalities of both of the Republic of Korea and a foreign country by birth or 
pursuant to this Act (hereinafter referred to as a "dual national") before fully turning twenty years of age 
shall choose one nationality before fully turning twenty-two years of age; and a person who becomes a 
dual national fully turning twenty years of age shall choose one nationality within two years from such 
time pursuant to Articles 13 and 14: Provided, That anyone who is enlisted in the first militia service 
under Article 8 of the Military Service Act  
Military Service Act shall choose one nationality within three months from the time of enlistment, or 
within two years from the time he/she falls under any subparagraph of paragraph (3).  
(2) A person who did not choose a nationality under paragraph (1) shall lose nationality of the Republic 
of Korea after fully turning twenty-two years old under paragraph (1) or the lapse of two years. 

 
 
 

(3) Any person who was born while his lineal ascendent stays abroad without the intention of 
permanently residing in any foreign country may make a declaration of renouncement of his Korean 
nationality as provided for in the provisions of Article 14, when the person falls under any of the 
following subparagraphs, with respect to his obligation for military service:  

     
1.  When he has completed, or is deemed to have completed, his active military service, full-

time reserve service or replacement status;  
     2.  When he is exempt from military service; and  
  3.  When he is enlisted in the second militia service.  
    [This Article Wholly Amended by Act No. 8892, Mar. 14, 2008]   

 
4 For example, Chapter Ⅴ – Multiple nationality 

Art. 16 - Conservation of previous nationality 
A State Party shall not make the renunciation or loss of another nationality a condition for the 
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B. Voting Rights of Overseas Citizens5 

At first, Korean citizens living overseas will be able to participate in some 
elections: presidential election, proportional election of members of National Assembly 
and Local Assembly, etc. Recently, it has been realized by the amendment of the Act on 
the Election of Public Officials and the Prevention of Election Malpractices (February 
5, 2009).  

Korean citizens who have established permanent residence overseas asked for the 
right to vote. For example, Korean citizens above twenty years of age who were living 
in Japan, filed a constitutional complaint against Article 37 (1) of the Act on the 
Election of Public Officials and the Prevention of Election Malpractices that specified 
certain residential requirements for voting and thereby denied Korean citizens living 
overseas the right to vote. In this Overseas Citizens Voting Rights Ban case6, the Court 
upheld the above provision. Because “even if it is undesirable to deny overseas residents 
the voting rights, as long as there is a reasonable basis, such denial is not excessive 
restriction on basic rights. Therefore, the above provision does not depart from the 
Article 37 (2) limit on restriction on basic rights.”  

According to the Court, “it will be ideal to grant all overseas residents voting 
rights, promote their national pride as Korean citizens, elevate their love of the country, 
and generate in their daily lives keener interest in the fate of the country. However, it is 
unrealistic to recognize the voting rights of North Korean citizens or other Japanese 
residents participating in the pro-North Chosun Federation ('jo-chong-ryeon') when the 
nation remains divided. It is difficult to assure the fairness in voting once it is open to 
overseas citizens. Also, it is practically impossible to deliver the election and candidate 
information, campaign, and send ballots to all overseas residents, and retrieve them 
within the statutory election period. Furthermore, the right to vote is correlated to the 
duty to pay tax and serve in the military, and overseas residents have not performed 
these duties.”  

In other case7, the Court also upheld  Article 38 (1) of the same Act that denied 
the absentee voting of study-abroad students and overseas representatives of Korean 
companies who essentially retain their permanent residence in Korea. It was on the 
ground that overseas absent ballots are costly and difficult to administer fairly. The 
Court also reasoned that, “unlike domestic absentee voters, the above groups are 
responsible for their absence, and finally that the absentee voting is merely an 

                                                                                                                                               
acquisition or retention of its nationality where such renunciation or loss is not possible or cannot 
reasonably be required. 
Art. 17 - Rights and duties related to multiple nationality 

1. Nationals of a State Party in possession of another nationality shall have, in the territory of that 
State Party in which they reside, the same rights and duties as other nationals of that State Party. 

2. The provisions of this chapter do not affect: 

a. the rules of international law concerning diplomatic or consular protection by a State Party 
in favour of one of its nationals who simultaneously possesses another nationality;  

b. the application of the rules of private international law of each State Party in cases of 
multiple nationality 

http://conventions.coe.int/Treaty/en/Treaties/Html/166.htm 
5 Byun, Hae Cheol, “Globalization and Electoral System”, HUFS Law Review, Vol.33-4, pp. 138 – 143. 
6  11-1 KCCR 54, 97Hun-Ma253, January 28, 1999. 
7 11-1 KCCR 218, 97Hun-Ma99, Mar. 25, 1999. 
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administrative amenity made available to the voters, and its lack does not deny the 
voting right itself. Therefore, the issue is subject to legislative discretion.”  

But, the Court has recently changed its precedent decisions and admitted overseas 
residents voting rights.8 In this case, the Court reasoned that it could not be justified to 
deny all overseas residents’ voting right by the technical problems to assure the fairness 
in voting and abstract dangers for Japanese residents participating in the pro-North 
Chosun Federation ('jo-chong-ryeon'). And, the Court has also declared as 
unconstitutional Article 38 (1) of the same Act that denied the absentee voting of study-
abroad students and overseas representatives of Korean companies who essentially 
retain their permanent residence in Korea. 

From next election, more than 2, 29 million people (Korean citizens who 
established permanent residence overseas, study-abroad students and overseas 
representatives of Korean companies) will be able to join for exercising their right to 
vote.910  

C. Education For The Young Generation, Educated Abroad 

For the young generation who are educated in different cultures in foreign 
countries, children who come home from abroad may enter or transfer to elementary 
schools which have established special classes for students returning from abroad. And 
for children who live abroad, Korean school has been established in main cities of 
abroad. 

3. Enlargement of the Foreigners’ rights 

Whether a foreigner is entitled to basic rights, it has been one of the most 
important and fundamental questions in constitutional theory. In a Nation-State, its 
Constitution protects normally its citizens’ rights. However, we know that there are no 
differences between a “foreigner” and a “national” as human beings, who breathe the 
same air. In a globalization era, it seems that the foreigners’ rights are increasingly 
protected by the national Constitution and the international norms. In Korean doctrine, a 
foreigner is supposed to be entitled to fundamental rights which are acceptable within 
their characteristics (for example, human dignity, the right to pursue happiness, the 
principle of equality, etc.). According to the Korean Constitutional Court (KCC), a 
"foreigner" has a status similar to that of a "national," and therefore, a foreigner is 
entitled to the basic rights in principle.11 
 
A. Principle of Equality 

The KCC declared that it violates the principle of equality not to apply the Act on 
the Immigration and Legal Status of Overseas Koreans to ethnic Koreans with foreign 

                                                 
8 19-1 KCCR 859, 2004Hun-Ma644, June 28, 2007. 
9 Cf. Table 1. 
10 This increasing number of electors will play a very important role to the elections. For example, the 

presidential election was wined by a majority of about 390,000 in 1997 and about 570,000 in 2002. 
And, it was about 280,000 votes for a seat in proportional legislative election in 2008. cf. the Cho-Sun 
Ilbo, January 30, 2009, p. 3. 

11 13-2 KCCR 714, 99Hun-Ma494, November 29, 2001, Act on the Immigration and Legal Status of 
Overseas Koreans Case  
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nationalities who emigrated prior to the establishment of the Republic of Korea, which 
make up most of the ethnic Koreans in China and the former Soviet Union. 

B. Enfranchisement To The Foreigners in Grassroots Level12 

Foreigners’ right to vote shall be admitted under certain conditions.13 They can 
participate in local election where they live. In the case of Yeongdeungpo-gu, Kumchon-gu, 
Guro-gu, Jung-gu, Jongno-gu and Yongsan-gu in Seoul, and in the case of Kimpo, Hwaseong-si, Yeosu 
city, and Ansan in Gyeonggi-Do, foreign residents account for more than 5% of the total. However, as 
it is not easy to meet the qualifications, the number of foreign voters in a recent local 
election (June 2, 2010) is very limited. It was about 11,678.14 

C. Foreign Workers’ Rights15 

In this case, the Constitutional Court declared unconstitutional the regulation of 
Ministry of Labor which intruded upon the right to equality of foreign trainees of 
industrial technology by applying only some parts of Labor Standard Act to foreign 
trainees of industrial technology.  

The labor rights include not only "a right for a working seat" but also "a right for a 
working environment". Since the latter has a character of liberty right to defend the 
infringement upon the human dignity, it includes the right to claim a healthy working 
environment, a just reward for work, and the guarantee of reasonable working 
conditions and a foreign worker could enjoy this right. In other words, according to 
concrete contents of labor right, the right to demand social and economic policies to the 
government for the acceleration of employment is the social right which should be 
applied to Korean people. However, since the right to claim a minimum working 
condition for the workers in order to secure basic means of living and get their human 
dignity guaranteed under capitalistic economic order has a character as a liberty right, it 
would be appropriate that a foreign worker could enjoy the right in this case. 

Respecting the decision of KCC, the government abolished the foreign industrial 
trainee system in January 1, 2007 and adopted 'the employment permit system' which 
equally guaranteed the basic rights in Labor Standard Act such as retirement allowances 
and vacation for foreign workers as well. Therefore, the improvement in the level of 
system has already been in place. 

And the Korean Supreme Court (KSC) allowed the right to claim workers’ 
compensation to the foreign workers, even their labor contract is illegal.16 
 
D. Other Questions 

First of all, the right on education for the children of foreign residents has to be 
mentioned.17 The right on education is considered as one of the most necessary rights 

                                                 
12 Byun, Hae Cheol, “Globalization and Electoral System”, HUFS Law Review, Vol.33-4, pp. 143 – 145. 
13 Article 15 (2) 3 of the Act on the Election of Public Officials and the Prevention of Election 

Malpractices, amended in 2005. 8. 4. 
14National Election Commission, "Information System on Elections", http://10.36.10.22:6318/index.xhtml 
15 19-2 KCCR 297, 2004Hun-Ma670, August 30, 2007, Labor Rights of Foreign Trainees of Industrial 

Technology Case. 
16 KSC 1995.9.15, 94Nu12067. 
17 Choi, Yooncheol, “The Right on Education for the Children of Multiculti-Family”, Public Law, Vol.38-

1-2 (2009.10), pp. 161. 
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for realizing human dignity.18 According to the Framework Act on Treatment of 
Foreigners Residing in the Republic of Korea, their regular education in schools could 
be supported by the Government or local government.(Art.11) The government and 
local government have to take the necessary measures for protecting human rights of 
foreign residents and their children and preventing unreasonable discrimination.(Art.10) 
In Korea, the elementary and secondary education being compulsory to complete, it is 
applicable not only to the children of nationals but also to those of foreigners. (Art.19 
al.1 of Enforcement Decree of the Elementary and Secondary Education Act)19 It is not 
coincident with the international convention on the children’s rights that requires a 
compulsory education up to 18 years old. 

In practice, it is not easy to realize it. Because it needs special programs which are 
answering to diverse questions, for example, diverse languages, religions, cultures, etc. 
In case of the children of illegal foreign residents, it is worse. It is needed to establish 
special classes or programs for students from abroad. 

The public nature of education has been increasingly emphasized in the modern 
countries. In order to ensure stable and continuous development of a nation, education 
needs to be open to all children whether they are national or not and legal residents or 
not.  

4. Conclusion 

Many social conflicts resulted from the failure of integration in multicultural 
society. For example, in France, several riots were continually raised by the second 
or/and third generation of migrants in 2005, 2007, 2010.20 This country has a long 
history of immigration since, at least, the Declaration of the Rights of Man and Citizens 
in 1789. French People have considered their history of immigration sometimes 
positive, which gave dynamics to the country and sometimes negative, which raised 
social conflicts.21 

                                                 
18 13-2 KCCR 762, 2000Hun-Ma278, November 29, 2001, School Operational Committees in Private 

Schools Case. 
19 Article 19 (Admission Procedures for Children of Korean Nationals Abroad) 
 

    

(1) Where sons, daughters, or children protected by any Korean national abroad or by any foreigner, 
enter or first transfer to any domestic elementary school, the principal of the relevant school having 
jurisdiction over the place of residence may substitute the procedures for admission or transfer referred 
to in Articles 17 and 21 by verifying the contents of the confirmation of fact on entry into and departure 
from Korea, or of the confirmation of alien registration under Article 88 of the Immigration Control Act 
Immigration Control Act 
through a joint utilization of the administrative information pursuant to Article 21 (1) of the Electronic 
Government Act: Provided, That where the said Korean national abroad, or the said foreigner disagrees 
with such verification, the principal of the relevant school shall have him/her submit documents that 
may verify the fact on entry into and departure from Korea, or the fact on alien registration, or 
documents that may verify the fact of his/her residence in Korea, such as a written contract for lease, 
letter of guarantee of his/her next-door neighbor. <Amended by Presidential Decree No. 19507, Jun. 12, 
2006; Presidential Decree No. 20635, Feb. 22, 2008>  

  
 
20 Joong-Ang Ilbo, July 19, 2010, p. 17. 
21 Limousin, Alain, “L’histoire de l’immigration en France : Une histoire impossible ”, , Pouvoirs, No.47, 

p. 5. 
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The history of integration in many countries shows us the way which we should 
walk on. First of all, we have to respect each other as we are the same human being. 
And, we have to accept the differences between other cultures, religions, etc. In these 
regards, having a Constitution as basic norm would be able to play an important role in 
harmonizing the differences and regulating their limits. 
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Table 1: Overseas' Citizens and by Regional Groups (2009.5.1 present) 

Number of Overseas' Citizens 

Other residents Status 

 

Region 

Total 

(E=C+D) 

Permanent 

Residents 

(D) 
Total 

(C=A+B)

Representatives of 

companies, etc. 

(A) 

Students 

(B) 

Estimated 

Electors 

Asia 1,434,896 539,004 895,892 723,226 172,666 1,147,917

Japan 591,998 486,471 105,527 78,414 27,113 473,598

China 413,442 3,526 409,916 350,995 58,921 330,754

etc. 429,456 49,007 380,449 293,817 86,632 343,565

America 1,297,523 656,223 641,300 512,901 128,399 1,038,018 

U.S.A. 1,098,854 524,084 574,770 469,528 105,242 879,083  

   

Canada 124,462 80,705 43,757 21,508 22,249 99,570

etc. 74,207 51,434 22,773 21,865 908 59,366  

Europe 114,264 22,505 91,759 50,579 41,180 91,411

CIS 11,115 454 10,661 8,080 2,581 8,892

EU 103,149 22,051 81,098 42,499 38,599 82,519

Middle 

East 
13,878 515 13,363 12,943 420 11,102

Africa 9,360 1,314 8,046 6,813 1,233 7,488

Total 2,869,921 1,219,561 1,650,360 1,306,462 343,898 2,295,937

* Reference: “Overseas' Citizens”(Ministry of Foreign Affairs and Trade, 2009.7.) 

 
 
 
 
 
 




